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CONSTITUTIONAL 
PROVISIONS INVOLVED 


Constitution of the United States, First Amendment: 
Congress shall make no law... abridging the free- 
dom of speech, or of the press; or the right of the 
people peaceably to assemble and to petition the 
Government for a redress of grievances. 


Constitution of the United State. Tourth Amend- 

ment: 
The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unrea- 
sonable searches and seizures, shall not be vio- 
lated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be seized. 


Constitution of the United States, Fifth Amendment: 
...LNJor shall any person ... be compelled in any 
riminal case to be a witness against himself, nor 
be deprived of ... property, without due process of 
law; nor shall private property be taken for public 
use, without just compensation. 


The Bank Secrecy Act, Public Law 91-508, Title II, 31 
U.S.C. §§ 1051-1122 and the Regulations promulgated 
thereunder, 31 C.F.R. § 103 (1972), insofar as applica- 
ble, are set forth in the addendum to this brief. 
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QUESTIONS PRESENTED 


1. Whether Title 31 U.S.C. Section(s) 1101(a) and 
1101(b) and the regulations thereunder 31 C.F.R. 
Sections 103.23(a) and 103.25(b) of the Bank Secrecy 
Act of 1970 violate the Fifth Amendment privilege 
against self-incrimination and the Due Process 
Clause of that amendment. 


Whether the statute and the regulations there- 
under violate the First Amendment guarantee of 
freedom of association and the right of privacy of 
belief and association. 


Was it reversible error for the District Court to 
deny defendant's motion to dismiss under Rule 
12(b\(2) of the F.R.Cr.P. and also to deny de- 
fendant’s motion for judgment of acquittal when in 
effect the Government had particularized the in- 
formation by repeatedly claiming that the 
violation of the statute occurred on the bus when 
defendant orally failed to declare that she had 
more than $5,000 in her possession? 


4. Was it reversible error for the Court to fail to sup- 
press the currency and the documents seized from 
the defendant in violation of the Fourth Amend- 
ment guarantee against unreasonable searches 
and seizures and when the statute or regulations 
did not authorize the seizure? 


ix 


5. (a) Was it reversible error for the District Court to 
admit Government Exhibits 3 and 13 over de- 
fendant’s objection that they were clearly 
prejudicial and would serve to create con- 
fusion of the issues? 


Did the District Court commit reversible error 
when, on the issue of willfulness, it failed to 
charge in accordance with defendant’s Re- 
quest No. 6? 
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PRELIMINARY STA’. EMENT 


This is an appeal by defendant, Delia Aguilar San 
Juan, a citizen of the United States, from a judgment 
of conviction in the United States District Court for 
the District of Vermont, following a trial by jury be- 
fore Albert J. Coffrin, District Judge, for violation of 
§§1058 and 1101 (a) of Title 31 U.S.C. Judgment was en- 
tered on June 21, 1976 (A.108)*. Notice of appeal was 
filed the same day (A.109). Mrs. San Juan was sen- 
tenced to one year in jail with executior . uspended 
after 30 days with probation to follow for a period of 3 
years. Sentence was stayed pending the result of this 
appeal (TRd. 19, 20)**. 


* Reference “(A.108)” is to defendant's A) pendix. 


** Reference “(TRd 19,20)” is to the transcript dated June 
21, 1976; reference “(TRa)” infra is to the transcript dated 
October 29, 1975; reference “(TRb)” infra is to the transcript 
dated January 19, 1976; reference “(TRe)” infra is to the 
transcript dated March 9-11, 1976. 


STATEMENT OF THE CASE 


On June 26, 1975, the defendant was indicted for vio- 
lation of $$ 1101 (a) and (b) and § 1058 of Title 31, U.S.C. 
in that, in substance, she had, un or about March 30, 
1975, transported $77,500 in currency from Canada 
into the United States without filing a report required 
by 1101(b). 


On motion (A. , the indictment was dismissed and 
superceded by an information dated October 22, 1975 
(A.4). The information charged violation of the same 
sections of Title 31, U.S.C. but added v’ ‘ations of 31 
C.F.R. §§ 103.23 (a) and 103.25 (b) of the rexulations en- 
acted pursuant to the statute. Mrs. San Juan pleaded 
not guilty to both the indictment and the information, 


Objections to the indictment on the ground that Sec- 
tions 1101 (a) and (b) were unconstitutional under the 
First, Fourth, Fifth and Sixth Amendments to the 
Constitution of the United States, which had pre- 
vious been filed by the defendant were by agreement 
made applicable to the information (TRa.4). 


In addition, the defendant on October 25, 1975, 
moved (A.5) for the suppression as evidence and re- 
turn of the $77,500 and certain documents seized from 
her on March 30, 1975, by Customs inspectors in the 
Inspection Station at Highgate Springs, Vermont. She 
had been led to the Inspection Station from a bus on 
which she was a passenger pas*ing from Canada to 
the United States at Highgate Sp..ags. 
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An evidentiary hearing on defendant's suppression 
motion was held on October 29, 1975 (A.7-A.51). On No- 
vember 12, 1975 defendant filed a Memorandum in 
support of her motion (R. Document 26.)* The govern- 
ment’s memorandum dated November 12, 1975 (R. 
Document 28) in opposition to defendant’s motion 
stated ‘or the first time, its theory of the case and its 
interpretation of the statute and regulations viz., that 
the violation charged ir. the information occurred on 
the bus on which Mrs. San Juan was a passenger.’ 


The District Court overruled defendant's claim that 
the statute and regulations were unconstitutional and 
in addition denied defendant's suppression motion. 
The opinion of the District Court, dated December 29, 
1975, is reported in U.S. v. San Juan, 405 F.S. 681. 


In view of the Government's theory of the case and 
interpretation of the statute and r-e'*tions pur- 
suant thereto, the defendant on Ja.uc, 5, 1976, 
moved to dismiss the information under Rule 12 (b) (2) 
of F.R.Cr.P. on the ground that the information when 
read together with the government's claim of the locus 
of the violation did not set furth an offense under the 
statute (A.54). The district court after oral argument 
denied the motion and in addition denied defendant’s 
oral motion for a Biil of Particulars (A.58). 


A jury was duly impaneled and sworn on March 9, 
1976. After a preliminary voir dire on the volun- 
tariness of certain statements claimed by the 
government to have been made by Mrs. San Juan in 
the Inspection Station of the customs house, the court 


* Reference ‘R.” is to the record. 


'This statement by the government was consistently re- 
peated as we shall show in detail under Point II, infra. 


ruled the statements voluntary and denied de- 
fendant’s motions to suppress them (TRce.94). 


The government then proceeded to present its evi- 
dence to the jury. During the course of the trial the 
admissibility of certain letters (Gov. Exhibits 3 and 13, 
TRe. 274-276) was objected to by defendant. The court 
admitted them after argument. 


After the government rested, the defendant made a 
motion for judgment of acquittal (A.78). One of the 
grounds for the motion was briefly that government’s 
claim that Mrs. San Juan violated the statute and the 
regulecions on the bus did not constitute a crime 
thereunder. The district court denied defendant’s mo- 
tion for judgment of acquittal. 


The defendant did not take the stand nor did she 
present any witnesses on her behalf. After written re- 
quests to charge were submitted both by the 
defendant and the government, the court charged the 
jury (A.95) which returned a guilty verdict. 


The defendant thereafter filed a motion for a Judg- 
ment of Acquittal Notwithstanding the Verdict (A.107) 
and a memorandum in support thereof (R. Document 
No.40). The district court denied the motion and sen- 
tenced the defendant as aforesaid. 
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STATEMENT OF THE FACTS 


On May 30, 1975, Mrs. San Juan was one of seven or 
eight passergers on a bus coming from Canada into 
the United States through the port of entry at High- 
gate Springs, Vermont. At or about 9:15 A.M. Robert 
M. Johnson, a customs inspector whose primary duty 
was to see to it that neither contraband nor dutiable 
goods were brought into the United States (TRe. 133) 
came onto the bus and after enquiring of Mrs. San 
Juan as to where she lived and checking her United 
States passport, asked whether she acquired or pur- 
chased any items in Canada that she was bringing 
back (TRe. 105, 151). She replied that she had bought 
some chocolate for her children. Johnson did not at 
any time ask her whether she had money with her in 
excess of $5,000 (TRe. 138), nor did Mrs. San Juan ever 
refer to money in her conversation with Johnson on 
the bus (TRc. 105-106). At no time, either on the bus or 
subsequently, did Johnson present Mrs. San Juan with 
Defendant’s Exhibit A (Customs Declaration Form 
6059-B) (TRe. 131).2 Mr. Johnson then proceeded to ex- 
amine a piece of luggage which accompanied Mrs. San 
Juan. He asked her to open it which she did. Mr. John- 
son observed a couple of brown packages which Mrs. 
San Juan said were her books. He examined ‘he bag- 
gage of others on the bus and then came back to Mrs. 
San Juan and told her that he wanted to examine the 
baggage further and asked that she accompany him to 
the customs house, a short distance away. 


Inside customs, Johnson put Mrs. San Juan’s bag- 
gage on the counter behind which there was another 


2 In pertinent part, the Customs Declaration reads as 
follows: 


“10. Are you or anyone in your party carrying over $5,000 in 
coin, currency or monetary instruments?” Boxes are provid- 
ed for a “Yes” or “ No” answer. 
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inspector — Joan McClatchey — and Johnson discov- 
ered two brown packages in the bag, one of which 
contained nine envelopes, two of which were open, the 
others sealed (TRe. 113, 171). Mrs. San Juan opened 
the other brown package in which there was a large 
sum of money and said: “Oh my God, no.” (TRe. 114, 
142). 


Mr. Johnson seized the money and the envelopes 
and took them to the Port Director, Mr. Scott, who 
found that the money amounted to,$77,500 in cur- 
rency. The currency was never returned to Mrs. San 
Juan (TRe. 139, 202). 


Mrs. San Juan was then led to the inspection room 
in the customs house where Johnson presented her 
with Form 4790 (Court Exhibit 1; A.52) and asked her 
to fill it out. She did not do so. Neither on the bus nor 
in customs did Mrs. San Juan show any evidence of 


knowing anything about the existence of Form 4790, 
or of the reporting requirements prior to the time the 
form was presented to her by Johnson for completion 
(TRe. 164,165). Thereafter and for a period of approxi- 
mately 3'2 hours she was questioned by Inspector 
McClatchey and Richard F. Mercier, a Special Agent 
for the United States Customs Service. Mercier also 
asked her to fill out the Form. During the inter- 
rogation Michael J. Consavage, another Special Agent 
for Customs, was also present. Mrs. San Juan at vari- 
ous times asked for permission to telephone her 
husband which was denied her. She also said she 
wanted a lawyer to clarify the Form for her. This too 
was denied her. At the end of the interrogation, Merci- 
er told Mrs. San Juan that whether she signed the 
Form or not the government was keeping the money 
(TRe. 259) and that she had been offered enough time 
to fill it out. Mrs. San Juan left the customs area for 
her home at approximately 3:30 P.M., March 30, 1975. 


ARGUMENT 


POINT I(a) 


Title 31 U.S.C. Sections 1101(a) and 1101(tF and the Reg- 
ulations thereunder 31 C.F.R. Sections 103.23(a) and 
103.25(b) of the Bank Secrecy Act of 1970 violate on 
their face and as applied the Constitution of the United 
States in that they violate the command of the Fifth 
Amendment against self-incrimination. 


The Bank Secrecy Act of 1970 empowers the Secre- 
tary of the Treasury to promulg::te regulations re- 
quiring r2cordkeeping and reporting of a wide range of 


domestic and foreign monetary transactions. Criminal 
penalties attach upun willful violations of the regu- 
lations. The Act has as its primary goal the enforce- 
ment of criminal law. H.R. Rep. No. 91-975, 91st Cong. 
- 2d Sess. 10; 1970 U.S. Code Cong. and Admin. News 
4395, 4404, 4407. The stated purpose of the Act a* d the 
regulations is to obtain financial information having 
“a high degree of usefulness in criminal, tax, or regu- 
latory investigations or proceedings.” 31 U.S.C. § 1051; 
31 C.F.R. 103.21. 


In connection with the stated purposes of the Act 
and regulations the Supreme Court in California 
Bankers Assn. v. Schultz, 416 U.S. 21, 94 S.Ct. 1494 
39 L Ed 2d 812 (1974) noted, (94 S.Ct. 1525) that 
“.,..{eloncern for the enforcement of the criminal law 
was undoubtedly prominant [sic] in the minds of the 
legislators who considered the Act’. And in U.S. v. 


San Juan, 405 F.S. supra, 686,693, the District Court 
stressed the “fundamental prosecutorial” purposes of 
Congress in promulgating the foreign reporting re- 
quirements set forth in the Act and regulations. 


At issue in this case is Title II, Sec. 231 of the Act, 31 
U.S.C. §§ 1101 (a) and 1101 (b) and 31 C.F.R. §§ 103.23 
(a) and 103.25 (b) which require persons acting wheth- 
er as principal, agent or bailee, or by agent or bailee to 
report the transportation of currency and instru- 
ments exceeding $5,000 in amount into or out of the 
country. Willful failure to file a report is punishable 
under 31 U.S.C. § 1058 and § 31 C.F.R. 103.49. The Act 
and regulations require the Secrtary to make the re- 
ported information concerning transactions available 
to any other department or agency of the federal gov- 
ernment upon request if it is consistent with the aims 


of the Act. The constitutionality of various provisions 
of the Act were before the Supreme Court in Cali- 
fornia Bankers Association v. Schultz, supra. Because 
it deterinined that the constitutional violations of the 
Fifth and First Amendment claims asserted against §§ 
1101 (a) and (b) and the regulations thereunder were 
premature, the Court did not resolve those issues. 


§ 1101(b) of Title 31 grants the Secretary of the Trea- 
sury broad authority to require disclosures con- 
cerning import or export of sums of money in the 
amount of $5,000 or more in a single transaction. 
These include disclosures of the legal capacity in 
which the transporter is acting with respect to the 
money; the origin, destination and route of the trans- 
portation; the identities of the person from whom the 
money is received or to whom it is to be delivered, or 
both, if the transporter is not the wner; and the 
amounts and types of the instruments. 


Under 31 C.F.R. § 103.23(b) a report of 2 recipient 
must disclose the amount, date of receipt, the form of 
the instrument, and the person from whom the instru- 
ment is received. This information is required only of 
the recipient and not the transporter of the monetary 
inst. uments. A transporter is required by 31 C.F.R. § 
103.23 (a) only to “make a reporv thereof’. 31 C.F.R. § 
103.25 (d) does not set forth the nature of the disclo- 
sures to be made under § 103.23 (a) by a transporter. It 
merely provides that the form to be used in making 
the reports required by § 103.23 may be obtained from 
any Internal Revenue office and also may be obtained 
fromany ‘ice of the Bureau of Customs. 


The central standard for the application of the privi- 
lege is whether the claimant is confronted by 
substantial and real, and not merely trifling or imag- 
inary, hazards of incrimination. Marchetti v. United 
States, 390 U.S. 39,53 (1968); Grosso v. United States, 
390 U.S. 62 (1968); Haynes v. United States, 390 U.S. 85 
(1968). The articulated purpose of the Act, disclosed 
both by the legislative history and the text, is to en- 
force the criminal laws and combat organized crime. 
31 U.S.C. § 1051; 1970 U.S. Code Cong. and Admin. 
News 4395, 4404, 4407. To facilitate this end, Congress 
believed that forced disclosure of information with re- 
gard to monetary instruments in the amount of more 
than $5,000 would have a “high degree of usefulness.” 


Persons making such reports can reasonably expect 
that disclosure of the information sought will signifi- 
cantly enhance the likelihood of their prosecution for 
past and future acts, and that the report will provide 
evidence which will facilitate their conviction. 
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Certainly, since the Act and the regulations require 
or permit the Secretary to make available the report- 
ed disclosures to other departments or agencies 
apprehension that such disclosures will facilitate, or 
supply evidence leading to conviction, is “real and ap- 
preciable.” Brown v. Walker, 161 U.S. 591, 599 (1896). 
Under 26 U.S.C. §§ 7201, 7203 and 7205 (1) for example, 
the required disclosures could lead to severe penalties 
for tax evasion or perjury. These are indeed “substan- 
tial hazards of incrimination.” California v. Byers, 402 
U.S. 424, 429 (1971). 


It is important to re-emp! asize that the reporting 
requirements of the Actand egulations are not essen- 
tially non-criminal or regulavory in nature. Their de- 
¢clared and primary objective is to enforce the criminal 
law. What Mr. Justice Brennan said, concurring in 


Marchetti and Grosso, supra; 


“(Wle know that where the government 
scheme clearly evidences the purpese of gath- 
ering information from citizens in order to 
secure their conviction of crime, it con- 
travenes the privilege {against _ self- 
incrimination].” 888. Ct. at 716. 


is fully applicable to the case at bar. 


Not only is the information sought for the express 
purpose of enforcing the criminal law, but the report- 
ing provisions are also directed against a selective 
group inherently suspect of criminal activities. It was 
clearly the assumption of Congress that those who en- 
gage in the transactions required to be reported are 
such a suspect group. Since the disclosure statute im- 
poses no tax on the money being brought into or sent 


ll 


out -he country, persons with no criminal disposi- 
tion can be expected to comply with the reporting re- 
quirements. In addition, the Secretary’s regulation, 31 
C.F.R. 103.23 (c) specifically exempts seven categories 
of persons and institutions dealing in the transport of 
monetary instruments. The reporting provisions are 
therefore directed at only those persons whose t) ans- 
portation of more than $5,000 would ~xpose then to 
criminal liability under the laws of the United Sti tes. 
See, Leary v. United States, 395 U.S. 6(1968); Haynes v. 
United States, 390 U.S. 85(1968). 


In U.S. v. San Juan, supra (at p. 693) the District 
Court, while agreeing that the underlying purposes of 
Congress in promulgating the foreign reporting re- 
quirements were fundamentally prosecutorial and 
further that Mrs. San Juan’s fears of self-incrimi- 
nation were neither imaginary nor patently frivolous 


and that “|clompliance with the self-reporting require- 
ments necessarily exposed her to some risk of sub- 
sequent prosecution”, nevertheless ruled that the re- 
porting requirements were nut violative of the Fifth 
Amendment privilege. 


“Ultimately”, the District Court said, “the validity 
or invalidity of the compelled disclosures de- 
pends...on the relative weight of competing 
governmental policies and individual liberties”. Id. 
694, The one critical factor, the Court stressed, which 
lends substantial weight to the governmental inter- 
ests in the compelled disclosures when balanced 
against the individual privilege against self-incrimi- 
nation is the fact that the reporting requirements 
involve “ ‘transactions which take place across nation- 
al boundaries’ ”. (citing Schultz, supra p. 62). The 
District Court “believes that the Government's power 
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to compel incriminating disclosures of persons seeking 
to cross our borders, like the Government's power to 
make warrantless searches at the border, Carroll v. 
United States, 267 U.S. 132,154 (1925) is exceptional”. 
Idem. 694. . 


In attaching “substantial weight” to the fact that 
travellers may be stopped at border crossings for rou- 
tine examination and warrantless search as an 
exception to the Fourth Amendment, the District 
Court suggests that such travellers, including citi- 
zens, across international boundaries also lose their 
privilege against s¢ ‘f-incrimination by virtue of such 
travel alone. The District Court’s analysis would carve 
out an exception to the Fifth Amendment privilege 
when international travelling is involved. 


Such analysis is clearly unwarranted in light of the 


protection afforded the constitutional right to travel 
overseas in Kent v. Dulles, 357 U.S. 116(1958) and Ap- 
theker v. Secretary of State, 378 U.S. 500(1964). It is all 
the more unwarranted in the light of the fundamental 
importance attached to the privilege under the Consti- 
tution. Blau v. United States, 340 U.S. 159; Hoffman v. 
United States, 341 U.S. 479; Twining v. United States, 
211 US. 78. 

The District Court in San Juan (at 694) analogizes 
the required reports under customs regulations, such 
as in United States v. Vaught, 484 F. 2d 124 (9th Cir. 
1970) or under immigration laws relating to the right 
of aliens to be in the United States such as in Laqui v. 
Timm. & Nat. Service, 422 F. 2d 807 (7th Cir. 1970), to 
the reporting requirements here involved. 
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We submit that there is no analogy between report- 
ing requirements under a statute whose primary pur- 
pose, as in the case at bar, is to detect criminal activ- 
ity, and reporting requirements which are primarily 
regulatory in nature as under the Tariff Act. The re- 
porting requirements of the Bank Secrecy Act are, 
rather, more closely akin to those reports required in 


Marchetti and its progeny since both requirements are 


in essentially criminal areas and are designed to fer- 
ret out criminal activity. Just as in Marchetti, the re- 
porting requirements under § 1101(a) and (b) and the 
regulations thereunder should be struck down as con- 
stitutionally impermissil 'e under the self-incrimi- 
nation clause of the Fifth Amendment. 


14 


POINT I(b) 


Title 31 U.S.C. Sections 1101(a) and 1101(b) and the reg- 
ulations thereunder 31 C.F.R. Sections 103.23(a) and 
103.25(b) of the Bank Secrecy Act of 1970 are uncon- 
stitutional in that they violate the Due Process Clause of 
the Fifth Amendment because they are vague and do not 
provide for fair notice. 


Sections 1101(a) and (b) of the statute are silent as to 
time or place of filing a report of the transportation of 


currency in excess of $5,000 into or out of the United 
States as to the information required to be furnished 
in such report. 


In implementing the statute the Secretary has en- 
acted the following regulations: 


§ 103.23 Reports of transportation of currency or 
monetary instruments. 


(a) Each person who physically transports, 
mails, or ships, or causes to be shipped, currency 
or other monetury instruments in an agyregate 
amount exceeding $5,000 on any one occasion from 
the United Stat ) uny place outside the United 
States, or into the United States from any place 
outside the United States, shall make a report 
thereof. A person is deemed to have caused such 
transportation, mailing or shipping when he aids, 
ubets, counsels, commands, procures, or requests 
it to be done by a financial institution or any other 
person. A transfer of funds through normal bank- 
ing procedures which does not involve the 
physical transportation of currency or monetary 
instruments is not required tv be reported by this 
section. 
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§ 103.25 Filing of reports. 


(a)* *** 


(b) Reports required to be filed by § 103.23(a) 
shall be filed at the time of entry into the United 
States or at the time of departure, mailing or ship- 
ping from the United States, unless otherwise 
directed or permitted by the Commissioner of Cus- 
toms. They shall be filed with the Customs officer 
in charge at any Customs port of entry or de- 
parture, or as otherwise permitted or directed by 
the Commissioner of Customs. If the currency or 
other tmonetary instruments with respect to 
which a report is required do not accompany a per- 
son entering or departing from the United States, 
such reports may be filed by mail on or before the 
date of entry, departure, mailing or shipping, with 
the Commissioner of Customs, Attention: Cur- 
rency Transportation Reports, Washington, D. C. 
20226. They shall be on forms to be prescribed by 
the Secretary and all information called for in 
such forms shall be furnished. 


(c)* ** 


(d) Forms to be used in making the reports re- 
quired by Section(s) * * * 103.23 may be obtained 
from any Internal Revenue office; in addition, 
forms to be used in making the reports required 
by Section 103.23 may be obtained from any office 
of the Bureau of Customs. 


Section 103.23(a) requires a report by the trans- 
porter of currency exceeding $5,000.00 into or out of 
the United States. Unlike §103.23(b) which sets forth 
the contents of the report required of a recipient. 
§103.23(a) does not advise the transporter of what he is 
required to set forth in the report. All it does, in sub- 
stance, is to repeat the requirement that a report be 
filed. 
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in § 103.25(b) the regulation directs that the re- 
quired report be filed at the time of entry into or 
departure from the United States with the Customs 
officer in charge. Again the regulation is silent and 
gives no notice to the transporter of the information to 
be disclosed. Obviously, however, more information is 
to be required than the fact that over $5,000 is being 
transported because § 103.25(b) goes on to require that 
the reports “shall be on forms to be prescribed by the 
Secretary and all information called for in such forms 
shall be furnished”. (Emphasis added) 


There is no regulation, however, which prescribes or 
identifies in any manner the form itself. Unlike the 
situation in United States v. Mancuso, 420 F.2d 566 (2d 
Cir., 1970) where the regu ation prescribes and gives 
the number of the form and its title to be used in regis- 
tering under 18 U.S.C. § 1407, Form 3231 “Registration 
of Certificate of Narcotic Addict or Violator” (Id. ftn. 2, 
p. 557). Section 103.25(d) of the regulations here in 
issue merely says that “|florms to be used. ..may be 
obtained” from either any Internal Revenue office or 
from any office of the Bureau of Customs. 


Similarly, a numbered and designated form is pro- 
vided for by the Bureau of Customs itself in regulation 
§ 148.13 of 19 C.F.R. The regulation in pertinent part 
reads as follows: 


§ 148.13 Written declarations. 

(a) When required. Unless an oral declaration 
is accepted under $148.12, the declaration re- 
quired of a person arriving in the United 
States shall be in writing on Customs Form 
6059-B. 
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(b) Completion and presentation of written 
declarations. The person arriving in the Unit- 
ed States shall complete the information 
required by Customs Form 6059-B and shall 
list all articles acquired abroad which are in 
his possession at the time of arrival.... 


and it gives a traveler fair and specific notice of wnat 
form he must use in making written customs declara- 
tions. Such notice and specificity are completely 
lacking in § 103.25 (b) and (d). 


Finally, none of the regulations in issue directs that 
notice be given to the traveller that if he is trans- 
porting more than $5,000 across the border he must 
file a report or be subject to significant criminal penal- 
ties. Lack of such notice requirement is a denial of due 
process. Lambert v. California, 355 U.S. 225, 78 S.Ct. 


240, 2 L. Ed. 2d 228 (1958); United States v. Mancuso, 
supre; United States v. Jones, 368 F.2d 795(2d. Cir. 
1966). 


The regulations on their face require conduct in 
terms so vague that the traveller must speculate as to 
what is required of him. Must the traveller going to or 
coming from Canada with more than $5,000 in cash tell 
customs he is so doing? If he is not handed a report 
form by customs, is he nevertheless required either to 
ask a customs officer for a form or go to a customs of- 
fice or Internal Revenue office and secure one? If he 
remains silent on crossing the bord r is it at his peril? 


1Customs Form 6059-B is defendant’s Exhibit A. 
Although it was available in the customs office, it 
was as noted supra at no time presented to the 
defendant. 
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A statute or regulation which requires conduct in 
'erms so vague that persons of common intelligence 
must necessarily guess as to its meaning or applica- 
tion violates due process. Baggett v. Bullitt, 377 U.S. 
360, 367; Connally v. General Construction Co., 269 
U.S. 385, 391. 
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POINT I(c) 


The compelled disclosure under the reporting require- 
ments of § 1101(a) of the Act and the implementing 
regulations violate the defendant’s rights of freedom of 
association and belief under the First Amendment and 
her right to privacy guaranteed by that Amendment. 


The right under the First Amendment of freedom to 
associate with others has been protected by the Su- 
preme Courtina series of decisions commencing with 
NAACP v. Alabama ex rel Patterson, 357 U.S. 449 
(1958), and continuing through Bates v. Little Rock, 
361 U.S. 516 (1960) to Baird v. State Bar of Alabama, 
401 U.S.1(1971). 


Most recently in Buckley v. Valeo,___US. , 96 
S.Ct. 612, 46 L. Ed. 2d 659 (1976), the Court reaffirmed 
the First Amendment guarantee cf freedom of associ- 
ation and privacy of belief set forth in the above cases 
as well asin Talley v. California, 632 U.S. 60 (1960) and 
Shelton v. Tucker, 364 U.S. 479 (1960) saying: 


“[Wle have repeatedly found that compelled 
disclosure, in itself, can seriously infris: *e on 
privacy of association and belief guaranteed 
by the First Amendment”. 46 L.Ed. 2d at 713 


In Buckley, one of the issues raised was the question 
of the constitutionality of the reportir ~ and disclosure 
requirements of the Federal Electi: :.. ipaign Act of 
1971, as amended in 1974 (2 USC , et seq.), in- 
volving reporting by political committees of persons 
whose contributions exceed $100. The name, address, 
occupation and principal place of business of such per- 
sons was to be recorded by the political committee and 
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filed with the Commission set up by the statute. In ad- 
dition, each individual who made contributions or 
expenditures over $100 in a calendar year for the pur- 
pose of influencing a federal election or nomination 
was required to file a statement with the Commission. 
Violation of the record-keeping and reporting pro- 
visions was made punishable by a fine of not more 
than $1,000 or a prison term of not more than one year, 
or both. 


The Supreme Court in Buckley, discussing these ¢is- 
closure requirements at 46 L.Ed. 2d 714, noted the 
remarks of Mr. Justice Powell (concurring, and joined 
by Mr. Justice Blackmun), in California Bankers Asso- 
ciation v. Schultz, 416 U.S. 21, 78-79 that “ ‘financial 
transactions can reveal much about a person’s activ- 
ities, associations, and beliefs’ ”. Mr. Justice Powell 
goes un to say “At some point, governmental intrusion 
upon these areas would implicate legitimate ex- 
pectations of privacy”. 


The constitutional infirmity of the disclosures re- 
quired by the statute and regulations at issue becomes 
evident precisely because it does involve a financial 
transaction and, more significantly, seeks to discover 
the identity of the person or entity for whom the 
transporter was acting. 


The District Court points out in San Juan, supra, 
696 that Form 4790 makes no direct inquiry into the 
money transporter’s “beliefs, or her membership in 
groups or associations espousing particular beliefs”. 
Question 27 seeks disclosure of defendant’s re- 
lationship to or identity of the person or entity for 
whom she was acting us “agent, attorney or in other 
capacity ....”’ The question then is clearly susceptible 
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of a broader interpretation than that claimed for it by 
the District Court in saying that: 


“At most, the disclosures in Form 4790 would 
have revealed only an agency relationship of 
a financial or fiduciary nature existing be- 
tween Mrs. Sun Juan and another person or 
entity” Idem. 


and the fact that there is no such direct inquiry does 
not mean that a necessarily truthful reply to Question 
27 on Form 4790 does not have the potential of re- 
vealing the transporter’s associational relationship 
and privacy of beliefs. 

If the transporter were compelled to disclose, for ex- 
ample, that currency over $5,000 was being brought 
into the United States from abroad “on betalf of” a 
trade union organization, or the Mormon Church, or 
an organization dedicated to assist those in the Phi- 
lippines, or elsewhere, struggling against dictatorship, 
and that the transporter was acting in the “capacity” 
of a member thereof, it is evident that such compelled 
” disclosure would force revelation of and intrude into 
the transporter’s privacy of association and belief. 
Such compelled disclosure undoubtedly has the poten- 
tial of deterring him from acting “on behalf of’ or as a 
member of the entities described above and has the 
additional potential of exposing him to harrassment 
from those opposed to the principles of such entities. 
Such compelled disclosure has therefore “... the po- 
tential for substantially infringing the exercise of 
First Amendment rights”. Buckley, 46 L. Ed.2d 714. 


It should be stressed that the Federal Election Cam- 
paign Act is “an intricate statutory scheme... to 
regulate federal election campaigns ....”’. Buckley, 46 
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L. Ed. 684. And in upholding the disclosure provisions 
of that Act the Supreme Court found that the govern- 
merital interest sought to be vindicated by the 
disclosure requirements was of such magnitude as to 
justify some of the burden on inividual rights of pri- 
vacy and association guaranieed by the First 
Amendment and invaded by the disclosure provisions 
of the statute. The purpose of the disclosure require- 
ment was to protect and preserve the integrity of the 
Federal election process and to expose to public view 
the origins and source of the financial support of those 
seeking office. There is clearly a substantial relation 
and a relevant correlation between such govern- 
mental interest and the information required to be 
disclosed as to contributors and contributions. Buck- 
ley, 47 L. Ed. 2nd 713. 


On the contrary, and as the District Court in San 


Juan (at page 693) found: 


“ .. [t]he underlying purposes of Congress in 
promulgating the foreign reporting require- 
ments of the Bank Secrecy Act--purposes 
which were fundamentally prosecutorial. The 
stated objective of the Act--to acquire infor- 
mation whick wouid have a ‘high degree of 
usefulness’ in criminal investigations and 
proceedings, 31 U.S.C. § 1051--was not ‘essen- 
tially regulatory’ ”’. 


Moreover, the relationship between the interest of 
the government and the disclosures required by §§ 
1101(a) and (b) and the regulations thereunder are nei- 
ther as relevant nor as substantial as the relationship 
between the government interest and the disclosures 


23 


upheld in Buckley. Considering that the primary pur- 
pose of the Bank Secrecy Act is to catch racketeers 
and tax evaders, the governmental interest while not 
ef course unsubstantial hardly rises to the dignity of 
the interest of the government in preserving the sanc- 
tity of the federal elective process or the “free 
functioning of our national institutions” (Buckley at 
46 L. Ed. 2d 714 quoting from Communist Party v. 
S.A.C.B., 367 U.S. 1.), especially in view of the poten- 
tial infringement on the guaranteed right of 
association and privacy of belief embodied in the First 
Amendment. 


POINT II 


The District Court committed prejudicial error in de- 
nying Defendant’s motion to dismiss the information 
under 12(b\2) F.R.Cr.P. It also committed prejudicial 
error in denying Defendant’s motion for judgment of ac- 
quittal at the close of the Government's case. Both 
claims of error are predicated on the statements, both 
written and oral, made repeatedly by the Government 
that the violation with which the Defendant was charged 
occurred on the bus when she failed orally to declare the 
money in her possession. 


The Information under which the defendant was 
charged nowhere sets forth the place where the 
claimed violation of the statute and regulations oc- 


curred. Defendant did not file a motion for a Bill of 
Particulars assuming that the thrust of the govern- 
ment’s case was that the violation took place in the 
Customs house when Mrs. San Juan was presented 
with Form 4790 and did not complete it. It would ap- 
pear that the District Court made a similar 
assumption. 


The government, however, on November 24, 1975 in 
a memorandum (R. Document 28) setting forth its op- 
position to defendant's motion to suppress the seized 


3See, San Juan, supra at 696 where the court discusses 
Form 4790. At the time of its decision, December 29, 1975 
the court appears clearly to have thought that it was the 
government’s contention that the violation, if any, had oc- 
curred when defendant failed to fill out Form 4790 in the 
Customs house. 
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currency and documents, for the first time made evi- 
dent that it placed the locus of the crime on the bus at 
the time Mrs. San Juan did not orally declare to In- 
spector Johnson that she had more than $5,000 in her 
possession. The government set forth its theory of the 
case as follows: 


“ ..{TJhe Government contends that her 
{Mrs. San Juan’s] failure to file a report took 
place at the time she did not declare the mon- 
etary instruments...on the bus _initi- 


SUG i..05 


On January 5, 1976, defendant, after receiving the 
opinion of the District Court in San Juan, supra, filed 
a motion (A.54) under Rule 12(b)(2) of F:R.Cr.P. to dis- 
miss the Information on the ground that the 
government’s contention that the violation took place 
on the bus when read together with the Information 
did not charge a crime under the statute and regu- 
lations and it should therefore be dismissed. 


In its Memorandum (A.56) in opposition dated Jan- 
uary 16, 1976 the government reiterated its previously 
stated theory: 


“The Government does rely on the theory set 
out in its memorandum [of November 24, 
1975] whereupon [sic] it indicated that the vi- 
olation took place on the bus at the time the 
defendant failed to declare the monetary in- 
struments to Inspector Johnson.” 


4The government's rationale for its theory was that: 
“Any other reading or interpretation of the statute would 
render it an exercise in futility on the part of Congress.” 
That may be so, but as we point out infra, neither the stat- 
ute, nor the regulations require an orai declaration from a 
traveller. 
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At the argument on defendant’s motion to dismiss 
(TRb. 9; A.58) the District Court denied defendant's 
motion. It also denied defendant’s oral motion for a 
Bill of Particulars (TRb. 9; A.58). 


The government continued thereafter to assert its 
theory of the case in respect to where the violation oc- 
curred. In his opening statement to the jury, the 
Assistant United States Attorney among other things, 
said: 


“Now Inspector Johnson, we submit, will 
testify he asked her concerning a couple of 
brown packages, and she indicated those 
were books of hers. She indicated she had 
nothing else she was bringing back with her. 
There was no discussion of money of any type, 
no question by Inspector Johnson; no ques- 
tion by Mrs. San Juan about what the 
situation was with respect to it. 


“At this point in time, the Government sub- 
mits to you, other than the finding of the 
money which, of course, is proof that the vio- 
lation was complete right there; that was the 
violation Mrs. San Juan had failed to declare 
money which she had in her possession, and 
in so doing, of course, failed to file any type of 
report.” (TRe. 97-98). 


During the trial, defendant ‘n light of the govern- 
ment’s claim, objected to any evidence that went 
beyond the incidents on the bus since such evidence 
was irrelevant to the government's theory. The court 
over-ruled the objection (TRe. 117). 


Thereafter the District Court heard argument from 
counsel, out of the jury’s presence, as to the admis- 
sibility of Government Exhibits 3 and i3, among 
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others. During the course of the argument, the gov- 
ernment reiterated its position on the locus of the 
violation. The following colloquy (TRe. 247, 248) be- 
tween the court and Mr. 0’ Neill, the Assistant United 
States Attorney, occurred: 


“MR. O’NEILL. Your Honor, for purpose of 
the record, I don’t think I need to go into this 
again, but we madv it clear as snow. We filed a 
bill of particulars. The violation, as far as we 
are concerned, took place on the bus. The jury 
is not making a determination that she re- 
fused to sign the form. (Emphasis added.) 


THE COURT. To elaborate more, the Gov- 
ernment has_ steadfastly insisted the 
violation took place on the bus. In what re- 
spect do you claim it took place on the bus? 


MR. O'NEILL We contend the violation 
took place on the bus at the point in time 
when Mrs. San Juan declined to inform the 
customs inspector she had material with her. 
She indicated she wasn’t filing any type of re- 
port. She lied about what the material was. 
Our position is to that point in time. 


THE COURT. This is the only time of the vi- 
olation, as far as the Government is 
concerned? 


MR. O'NEILL We believe there are vio- 
lations when she declined to sign it inside. 
However, we indicated we are not charging her 
with doing that at this point in time. This in- 
formation is intended to point to the refusal 
on the bus, not refusal inside. We believe she 
can be charged with that, however, but we are 
not charging her with that incident in this 
case.”(Emphasis added.) 
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After the government rested, the defendant made a 
motion for judgment of acquittal (TRe. 293 et seq.). 
One of the grounds asserted by the defendant for the 
granting of the motion was that the government’s pos- 
ition that the violation of the statute by Mrs. San Juan 
took place on the bus, was not an offense under the 
statute. 


In response, the government in essence repeated its 
contention that the statute and regulations were vio- 
lated by Mrs. San Juan on the bus. 


“What we suggest is that when an individual 
comes up to the port of entry, makes a decla- 
ration to the officer, and when they are done 
with that, the officer [sic] has not, in some 
way, indicated the presence of monetary in- 
struments, or a desire to fill out a report, or a 
request for an opportunity to go inside, and in 
some manner make out a report, or raise 
some question with respect to that, they 
have, at that time, violated the 
law. Otherwise, the statute would be virtu- 
ally unenforceable in most respects. It would 
require anyone found with monetary instru- 
ments be given a report and an opportunity 
to complete it. It would negate the statute if 
one were not allowed that opportunity. 


“We are suggesting, on the bus, when Mrs. 
San Juan was asked by Mr. Johnson the ques- 
tions, and when he left her, as far as she knew 
he was the last United States Government of- 
ficial she was going to deal with—he didn’t 
say anything about coming back or going in- 
side—she raised no questions about it, and we 
say at that point in time the violation was 
complete.” (TRe. 298-299; A.83) 
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Finally, in its summation to the jury, the Assistant 
United States Attorney made crystal clear the govern- 
ment’s position. He said: 


“To clarify one thing in the things Mr. Gruber 
charges as te where did the violation take 
place, it took place on the bus. To follow any 
other theory is to render that statute totally 
meaning" Mrs. San Juan, at that point in 
time, maa: .o attempt to file the written re- 
port. If she had said to the officer on the bus 
‘You asked if I purchased or acquired any- 
thing, yes, I have $77,500’ and he said ‘Well, 
you have to file a report’, we wouldn’t be here 
today. That violation took place right there on 
that bus and no written report was filed (TRe. 
340)” (Emphasis added). 


In light of the government’s repeated assertions set 
forth above, as to the locus of the violation, it is appar- 
ent, that if the Information had charged such a 
violation, the Inform ion, as a matter of law, on mo- 
tion made under Rule 12(b)(2), would have been 
dismissed since no offense under the statute or the 
regulations had been committed. The statute and reg- 
ulations are clear. They require the filing of a written 
report and not an orai declaration. 


It is important at this point to repeat what Mr. 
O’ Neill, the Assistant United States District Attorney, 
said (TRe. 247): 


“Your Honor, for purpose of the record, I 
don’t think I need to go into this again, but we 
made it clear as snow. We filed a bill of partic- 
ulars. The violation, as far as we are 
concerned, took place on the bus. The jury is 
not making a determination that she refused 
to sign the form.” (Emphasis added.) 


In the context of the repeated assertions by the gov- 
ernment that the violation had occurred on the bus, 
the government’s statement quoted immediately 
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above, that a Bill of Particulars was filed, is of signifi- 
cant importance. It was in fact a government 
admission that all such statements as to the locus of 
the crime were in fact intended to be a particu- 
larization of the Information and in effect a Bill of 
Particulars that strictly limits the government to 
proving what it has set forth. Ser United States v. 
Murray, 297 F.2d 812, 819 (2d Cir. 1°02); U.S. v. Neff, 
212 F.2d 297, 309 (3rd Cir. 1954). 


There are no reported cases that we at this point can 
cite for the proposition that government's statements 
and wr. moranda of the character described above can 
make an Information definite. By analogy, however, to 


cases where such government's statements and 
memoranda have in effect particularized an indict 
ment, it is submitted that government's statements in 
this case have such effect. 


For example, in Demetree v. United States, 207 F.2d 
892, 894 (5th Cir., 1953) an indictment charged evasion 
of income taxes, the Court pointed out that it was 
proper for the lower court to deny the defendant a Bill 
of Particulars because the government in essence had 
made ~~. »ral statement of its case to the defendant 
whic! sufficiently apprised the defendant of the par- 
ticulars upon which he could rely. 

Again, in Hernandez v. U.S., 352 F.2d 240 (9th Cir. 
1965) the District Court denied the defendant a Bill of 
Particulars. On appeal, the denial was upheld but the 
Court added “{A] trial memorandum prepared and 
filed by the Court well advised Hernandez what he 
had to meet.” In effect, the Court of Appeals ruled 
that the indictment had been particularized by the 
government's trial memorandum. 
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We submit therefore that the Information in this 
case was particularized by the government's state- 
ments set forth above and that the Information, when 
read together with the particularization, charged that 
the failure to file a report occurred on the bus when 
Mrs. San Juan failed to tell the inspector that she had 
more than $5,000 in her possession. Under the statute 
and the regulations, the Information as made more 
definite by the government’s theory of the case did not 
state an offense and the District Court should there- 
fore have dismissed the Information on defendant's 
motion under Rule 12(b)(2). It was prejudicial error for 
the District Court not to do so or in any event not to 
grant defer.dant’s oral motion for a Bill of Particula 


Even if the District Court’s denial of the motion to 
dismiss was correct, its denial of the motion for acquit- 
tal was prejudicial error since as a matter of law there 
was no offense under the statute and regulations. 
Moreover, the evidence submitted by the government 
on the issue it claimed to be decisive did not support 
this theory. The evidence only showed that the de- 
fendant did not orally state to Inspector Johnson that 
she had more than $5,000 currency in her possession. 
Further, the evidence shows that Inspector Johnson 
did not ask her whether she had any money in her pos- 
session, let alone whether she had more than $5,000 in 
currency. The evidence further shows that although 
ccfendant’s Ex. A was available to the customs in- 
spector, he did not present that form to Mrs. San Juan, 
either then or at any other time. Under these circum- 
stances, the Court was required to grant defendant’s 
motion for judgment of acquittal since even reading 
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that evidence most favorably to the government, U.S. 
v. Brawer, 482 F.2d 117 (2d Cir. 1973), no willful vio- 
lation by Mrs. San Juan beyond a reasonable doubt 
was established. 


Finally, it is to be noted that the charge to the jury 
ruled as a matter of law against the government’s 
claim that the violation had occurred on the bus. The 
Court said: 


“You will also recall that the attorney for the 
United States, in his opening statement, ad- 
vised that it is the Government’s contention 
that the violation with which the defendant is 
charged occurred on the bus when she ar- 
rived in this country. In this regard, there 
was testimony that when questioned on the 
bus by a customs officer, the defendant failed 
to state or advise him ‘hat she was carrying a 
large amount of currei.*v or monetary instru- 


ments as they are refer.ed to in the statute. 
This testimony, if believed by you, standing 
alone does not constitute proof of the offense 
charged, as the statute and regulations do 
not require oral statements or declarations.” 
(TRe. 358; A.103-4) 


The court’s charge makes evident that defendant’s 
mction of acquittal should have been granted because 
the government’s only claim, up to the point it rested 
its case before the jury, was that the violation had oc- 
curred at no other place than on the bus. It was 
therefore prejudicial error for the court to deny the 
motion for acquittal since the only evidence offered by 
the government as to the occurrences on the bus 
proved that the statute and the regulations had not 
been violated and that no offense had been committed 
by the defendant. 
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POINT III 


The District Court committed prejudicial error in failing 
to hold that the search and seizure of the currency and 
the documents was in violation of the Fourth Amend- 
ment guarantee against unreasonable searches and 
seizures and that the seizure was unauthorized by the 
Statnte or any Regulation. The currency and the docu- 
ments should have been suppressed and returned to the 
defendant. 


At the hearing on October 29, 1975 on defendant’s 
motion to suppress (A.7-51), the Government in op- 
position to the motion, offered the testimony of 
customs inspectors Robert M. Johnson, Joan K. 


McClatchey as well as that of Richard F. Mercier Spe- 
cial Agent for the Customs Service. Their testimony, 
set forth in full revealed the following relevant facts: 


On March 30, 1975 the defendant was a passenger on 
a bus from Montreal which at about 9:15 A.M. had 
stopped at the United States customs port of entry at 
Highgate Springs, Vermont. At that time Mr. Johnson, 
a United States customs officer, entered the bus for an 
examination of the passer.gers. Mrs. San Juan had one 
piece of luggage en the baggage rack which she, at 
Johnson’s request, unlocked and opened. 


Among other items Johnson saw in the luggage were 
two packages wrapped in brown wrapper or brown en- 
velopes. He did not ask to see what was in the 
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packages. He felt that he should. perhaps go a little 
further (A. 10) and make a “secondary” examination 
in the eustoms area. He wanted to see what the con- 
tents of the packages were. He had to find out if there 
was contraband of any type in the packages, although 
he had no suspicion that there was such convraband. 
His only suspicion of the defendant came about be- 
cause there were two small brown envelopes in the 
bottom of her bag (A. 27; 33). Asking Mrs. San Juan to 
accompany him, he picked up the bag and carried it 
from the bus to the customs house. 


In the customs house Johnson opened up the lug- 
gage bag and took out one of the brown wrapped 
packages and found several packs of American money 
(A. 12). He gave the other package to inspector 
McClatchey who opened it and discovered ha!! a dozen 
letters (A. 31). Johnson estimated that there was over 
$5,000 in the packages of money he opened (A. 13). 


At that point Johnson took and turned over both the 
package with the money and the package wit). the let- 
ters to Port Director Scott (A. 13; 31). Johnson saw the 
money two or three hours after he discovered it. It was 
still on the director's desk (A. 26). The money re- 
mained in possession of the Port Director all that day 
(A. 42; 45). It was retained for investigation (A. 48). 
The meney had been taken from Mrs. San Juan’s lug- 
gage at the time Johnson found it at approximately 
9:30 A.M. and it was never returned to her. 


After the money was seized from ihe defendant and 
turned over to the Port Director, she was asked by 
Johnson to fill out a report on Form 4799. She declined. 
She did not wish to do it at that time (A.14). She want- 
ed the form to be clarified and mentioned having a 
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lawyer clarify it for her (A. 37). Mrs. San Juan several 
times asked for the opportunity to telephone her hus- 
band. Such opportunity was denied her. The customs 
agents wanted to find out more before letting her tele- 
phone anyone (A. 39). 


Mrs. San Juan was interrogated by the two customs 
inspectors and the Special Agent Mercier from ap- 
proximately 9:15 A.M. to 2:00 P.M. At about 1:30, after 
conferring with the United States Attorney who had 
told him that Mrs. San Juan had had ampie time to file 
the report, Mercier advised Mrs. San Juan that it was 
too late for her to complete it (A. 47; 52). In response to 
a question from Mrs. San Juan, Mercier told her that 
even if she filed the reporting form, the money would 
not be turned back to her (A. 48; 50). At 1:30 P.M., her 
filing the report would not have made any difference 
(A. 52). 

The facts set forth demonstrate that thes :archof 
defendant's luggage, the so-called secondary search, 
by Inspector Johnson, was occasioned only by the 
presence of two brown envelopes in the bottom of de- 
fendant’s luggage. Johnson had no suspicion that 
these envelopes contained contraband. 


When he was asked on direct examination by the 
Government(A. 11): 


Q. Would it be fair to say that you were sus- 
picious of the the contents of her bag? Is 
that the reason you had her come in for 
the se_ondary search? 


his answer was only: 


“T wanted to see what the contents of the 
packages were”. 
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Johnson’s answer was not responsive. In essence 
however it was a denial that he was suspicious of the 
contents of the defendant's luggage. All sohnson 
wanted was to satisfy his desire to find out what there 
was in the brown envelopes. 


On cross-examination he repeats the answer he 
gave on direct. He wanted to see what the envelopes 
contained (A. 27). He had no suspicion that they con- 
tained any contraband. He added (A.25) that he had a 
suspicion of the defendant to a degree “because there 
was a couple of small brown envelopes or packages, or 
whatever, in the bottom of her bag...” 


On the evidence the only reasonable inference to be 
drawn from Johnson’s testimony is that it was his cu- 
riosity as to the contents of the envelope, and not any 
suspicion, which motivated his “secondary search”. It 
is submitted that Johnson’s curiosity us to the con- 
tents of the parcel or package did not lay the basis for 
u search satisfying the requirements of the Fourth 
Amendment. 


In Un‘ted States v. Hill, 480 F. 2d 129, 131 (5th Cir. 
1970) the court held that customs agents must have a 
“reasonable suspicion” of possession of unlawfully im- 
ported merchandise before they can constitutionally 
make a warrantless border search. The court in Hill 
relied extensively on United States v. Glaziou, 402 F. 
2d 8 (2nd Cir. 1968) which stressed the need for the 
arousal of suspicion in a customs officer before a bor- 
der search could constitutionally be made. 


In Glaziou the customs officers originally were sus- 
picious of the defendants because they were observed 
at dark coming out of a pier gate when the pier area 


was apparently deserted. When they were stopped 
they appeared to be extremely nervous and this 
“heightened the officer's suspicions’. The Glaziou 
court cites with approval such typically “mere sus- 
picion” cases as Witt v. United States, 287 F. 2d 389 
(9th Cir.); Morales v. United States, 378 F. 2d 187 (5th 
Cir.); and United States v. Berard, 281 F. Supp 328 
(D.C. Mass., 1968). 


While the circuits would appear to be divided on 
whether customs officials have to have a “reasonable 
suspicion” or only a “mere suspicion” for a border 
search, no case suggests that curiosity alone is a suf- 
ficient basis for such asearch.5 


The evidence at the su,pression hearing demon- 
strated that Johnson on the bus had no suspicion of 
Mrs. San Juan. On the contrary, it was only his curi- 
osity as to the contents of the brown envelopes that 
prompted his “secondary search”. It is submitted that 
on the authority of Glaziou such a border search falls 
within the strictures of the Fourth Amendment. 


But even if the search of Mrs. San Juan was valid, 
the seizure of the currency and the letters in the cus- 
toms house was illegal being without statutory or 
regulatory sanction. 


5The First Circuit in United States v. Stornin, 443 F. 2d 833 
(1971) approves the “suspicion” test, but adds that customs 
officials may search even on a random basis. For this latter 
proposition it cites Landau v. United States, 82 F. 2d 285 
(2nd Cir. 1936). But aside from the fact that Glaziou pos 
dates Landau, the latter case involves a situation where the 
customs officials had suspicions based upon confidential in- 
formation that Landau was involved in smuggling 
operations. 
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The facts demonstrate that seizure of the currency 
and letters was made prior to the time the defendant 
was presented with Form 4790 or asked to fill it out by 
any o. the customs officials. Up to that time, however, 
no opportunity had been afforded Mrs. San Juan to file 
a report. It was only after the currency and letters 
were seized by the customs inspectors that Mrs. San 
Juan was made awace of the reporting requirements 
and presenteu vith Form 4790 for completion. 


Itis sub: ‘tted that § 1102 of the Act, which reads in 
pertinent part as follows: 


“FORFEITURE — (a) Any monetary instru- 
ments which are in the process of any trans- 
portation with respect to which any report re- 
quired to be filed under section 231 (1) [31USC 
$1101]... has not been filed... are subject to 


seizure and forfeiture to the United States.” 
(Emphasis added). 


does not authorize the seizure of the currency made in 
the instant case. 


Under the language of § 1102, the currency in the 
case at bar could not be seized, if at all, until after it 
had been established that a failure to file had oc- 
curred. What Johnson did was to stand the statute on 
its head. He seized the money first, prior to the time a 
failure to file had been established. Johnson of course 
did not know at the time of seizure that there had 
been a failure to file nor that there was to be such a 
failure. 


Authority for Johnson’s seizure under the un- 
disputed facts cannot be found in the statute. Nor can 
such authority be found in the regulation issued by 
the secretary of the Treasury with respect to § 1102. 
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31 CFR §103.48 reads in part as follows: 


“Forfeiture of currency or monetary instru- 
ments. 

Any currency or other monetary instru- 
ments which are in the process of any trans- 
portation with respect to which a report is re- 
quired under §103.23 are subject to seizure 
and forfeiture to the United States if such re- 
port has not been filed as required in 
§103.25....” 


§103.25 referred to in §103.48 provides, to the extent 
applicable to the instant case, as follows: 


“Reports of transportation of currency or 


monetary instruments. 

(a) Each person who physically transports, 
mails, or ships, or causes to be physically 
transported, mailed, or shipped, currency or 
other monetary instruments in the aggregate 
amount exceeding $5,000 on any one occa- 
sion ...into the United States from any place 
outside the United States, shall make a re- 
port thereof ....” 


‘Filing of reporis. 

(a)...(b) Reports required to be filed by 
§103.23(a) shall be filed at the time of the en- 
try into the United States...unless other- 


wise directed or permitted by the Commis- 
sioner of Customs... .” 
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Quite clearly §103.48 confers no more authority on 
customs agents to seize currency prior to the time a 
failure to report is established than does the statute. 
Nor is there any authority under any customs regu- 
lation in 19 C.F.R. to seize money or letters legally in 
the country from abroad nor has the government cited 
any such regulation. There is simply no statutory au- 
thority nor authority under any regulations for 
customs agents to seize the currency at the time they 
did. Lacking such statutory or regulatory authority 
the currency and letters should have been suppressed. 
U.S. v. Brodzik, 366 F.Supp 295 (DC WDNY, 1973). 


In support of its ruling that the seizure of the letters 
and other documents was also proper, the district 
courtin U.S. v. San Juan, supra, at 698 relied on War- 
den v. Hayden, 387 U.S. 294 (1967). In that case the 


crime of armed robbery had already been committed, 
and the articles of clothing seized by the police were 
probative of that criminal conduct. See, United States 
v. Robinson, 414 U.S. 218, 236 (1973). In the case at bar, 
however, Mrs. San Juan had at the time of the seizure 
of the currency and the letters not committed any 
crime. 


The district court’s denial of defendant's motion to 
suppress was prejudicial error. 


POINT IV(a) 


The District Court committed prejudicial error in admit- 
ting over defendant’s objection Government’s Exhibits 3 
and 13 in that their potential for unfair prejudice and 
confusion of the issues far outweighed their probative 
value. 


During the trial the District Court conducted a voir 
dire (A.59-77) on the issue of the admissibility «* cer- 
tain exhibits which the government at that time 
offered into evidence. They had earlier been marked 
for identification (TRe. 226). Among these identified 
exhibits were two unsealed letters (Government Ex- 
hibits 3 and 13) found during the search of the 
defendant in the customs house. 


Over the objection of the defendant at the voir dire 
(TRe. 239), the District Court admitted into evidence 
(TRe. 271,272) most of the identified exhibits including 
3 and 13. The defendant, at this time, however, claims 
prejudicial error only in the admission of the two 
letters. 


The full texts of Exhibits 3 and 13 were read to the 
jury and are set forth in full in the transcript (TRe. 
274,275). They had been offered by the government in 
the issue of defendant's willfulness and knowledge 
(TRe. 239) and not for the truth of the matters asser- 
ted therein (TRe. 242). 


The defendant’s objection to the admission of the 
letters was originally based on their hearsay ~h1rac- 
ter and lack of identification of the maker o +¢nder 
(TRe. 239 et seq.). Thereafter. defendant pres. °! her 
objection to their admission on the grounds tha. der 
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Rule 403 of the Federal Rules of Evidence the letters 
were prejudicial and would create confusion in the 
minds of the jury as to the issues (TRe. 244-246). 


Even a cursory analysis of the letters fully reveals 
their extremely prejudicial character and the evident 
likelihood of their creating confusion in the minds of 
the jury. They refer to Canadian and U.S. ‘nte'ligence 
and the use of a foreign embassy in Canada and by in- 
ference suggest the Chinese embassy. They suggest 
previous activities in Canada and the need for “securi- 
ty” and “secrecy” and refer to an “A.G.”, not 
otherwise identified, who would appear to have the 
final say in matters. They mention future unspecified 
activities and talk about the “enemy” and its con- 
nection “to our U.G. comrades”. 


The potential for inducing emotions of prejudice and 
hostility against the defendant and for confusing the 
jury on the narrow issue before them is self-evident. 
Even if the letters had some probative value on the 
question of defendant’s state of mind, it was plain and 
prejudicial error for the court to admit them. See, U.S. 
v. Hale, 422 U.S. 171, 95 S.Ct. 2133, 45 L Ed 2d 99, 107 
(1975), U.S. v. Bowie, 360 F. 2d 1 (2nd Cir., 1966), U.S. v. 
Burch, 490 F. 2d 1200 (8th Cir., 1974). 
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POINT IV(b) 


It was prejudicial error for the District Court to fail to 
charge, in accordance with defendant's Request No. 6 on 
the issue of willfulness, that before the jury could con- 
vict her it had to find beyond a reasonable doubt that she 
had an evil motive to evade the obligation to file a writ- 
ten report. 


Defendant’s Request No. 6 on the issue of willfulness 
is set forth in the Appendix at A.94. 


The District Court charged as follows: 


“You must also find that the defendant acted 
willfully in failing to file a report of the cur- 
rency she was tvansporting. An act is 
willfully done, if it is done knowingly and de- 
liberately. A failure to act is done willfully, if 
it is done voluntarily and intentionally and 


with specific intent to fail to do something the 
law requires. In this case, in order to find the 
defendant guilty of willful failure to file the 
required report, you must find that she knew 
that the report was required to be filed, and 
she intentionally and deliberately failed to 
comply with that requirement, or acted in de- 
liberate disregard of the requirement. 


In this regard, it is not necessary for the Gov- 
ernment to prove that the defendant knew 
that the law imposed a duty upon her to file a 
report of her transportation of currency. Un- 
less and until outweighted by evidence in the 
case to the contrary, there is a presumption 
that every person knows what the law re- 
quires to be done. However, evidence that the 
defendant acted or failed to act because she 
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was ignorant of the law may be considered by 
you in determining whether or not she acted, 
or failed to act, with specific intent to disobey 
the reporting requirement, as charged.” (TRe. 
359-360) 
The defendant excepted to the charge because it did 
not include the question of evil motive (TRe. 362-363). 


The District Court’s use of the words “intentionally 
and deliberately failed to... or acted” in “deliberate 
disregard” of the reporting requirements was taken 
from the charge in U.S. v. Gentile, 551 F.2d 461 (2d Cir. 
1976). 

But in Gentile the “deliberate disregard” expression 
referred not to willfulness but rather to the question 
of knowledge. Gentile 470. On the issue of “willfulness” 
the lower court, as set forth in Gentile, charged that 


“willfully” means to act “intentionally or with a bad 
purpose...” and this Court approved that charge as 
to willfulness. Such approval was consonant with the 
definition of “willfully” as requiring the doing of an 
act with “bad purpose or evil motive” set forthiv U.S. 
v. Murdoch, 290 U.S. 389(1933) and thereafter followed 
in U.S. v. Bishop, 412 U.S. 346,361(1973). 


The entire record in the case at bar reveals that the 
defendant first knew of the reporting requirements 
only at the time she wv. ; questioned in the customs 
house. The record also reveals that she was uncertain 
as to whether or not she should fill out the form pre- 
sented to her there. At the most, the record reveals 
that she disregarded the urgings or the irsistance of 
the customs agents that she fill it out at that time. 
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And as already noted above, she was told that by ap- ‘ 
proximately 1:30 P.M. she had had sufficient time to 
do so. 


Under these circumstances, the issue as to whether 
she had an evil motive or bad purpose was of crucial 
importance at the trial. If the jury had been charged 
in accordance with the “efendant’s request, no evil 
motive or bad purpose could have been found beyond a 
reasonable doubt. The Court's failure to charge in ac- 
cordance with defendant's request was therefore 
prejudicial error. 


CONCLUSION 
The judgment of conviction should be reversed and 


the matter remanded to the District Court for the 
entry of a judgment of acquittal. 


Respectfully submitted, « 


Samuel Gruber 
218 Bedford Street 
Stamford, Conn. 06901 


James Murdoch 
131 Main Street 
Burlington, Vt. 05401 
Attorneys for the Appellant-Defendant 


August 21, 1°76 


ADDENDUM TO BRIEF 


STATUTES INVOLVED 
31 U.S.C. § 1051-1122. 
§ 1051. Congressional declaration of purpose 
It is the purpose of this chapter to require certain 
reports or records where such reports or records have 
a high degree of usefulness in criminal, tax, or regu- 
latory investigations or proceedings. 


Pub.L. 91-508, Title II, § 202, Oct. 26, 1970, 84 Stat. 
1118. 


§ 1053. Regulations 


The Secretary shall prescribe such regulations as he 
may deem appropriate to carrv out the purposes of 
this chapter. 

Pub.L. 91-508, Title I], } 204, Oct. 26, 1970, 84 Stat. 
1120. 


§ 1059. Additional criminal penalty in certain cases 


Whoever willfully violates any provision uf the chap- 
ter where the violation is— 


(1) committed in furtherance of the eoramission 
of any other violation of Federal law, or 


(2) committed as part of a paite’n of illegal ac- 
tivity involving transactions exceeding $100,000 
in any twelve-month period, 


shall be fined not more than $500,000 or imprisoned 
not more than five years, or both. 


Pub.L. 91-508, Title II, § 210, Oct. 26, 1970, 84 Stat. 
1121. 


§ 1061. Availability of information to o..er Federal 
agencies 


The Secretary shall, upon such conditions and pur- 
suant to such procedures as he may by regulation pre- 
scribe, make any information set forth in reports filed 
pursuant to this chapter available for a purpose con- 
sistent with the provisions of this chapter to any other 
department or agency of the Federal Government on 
the request of the head of such department or agencv. 


Pub.L. 91-508, Title II, § 212, Oct. 26, 1970, 84 Stat. 
EEZ £. 
Subchapter II]’—Reports of Exports and 
Imports e* Monetary Instruments 
$1101. Reports—Persons required to file 
(a) Except as provided in subsection (c) of this sec- 
tion, whoever, whether as principal, agent, or bailee, 
or by an agent or bailee, knowingly— 
(1) transports or causes to be transported mon- 
etary instruments— 


(A) from any place with the United States to 
or through any place outside the United States, 
or 


(B) to any place within the United States 
from or through any place outside the United 
States, or 
(2) receives monetary instruments at the termi- 

nation of their transportation to the United 
States from or through uny place outside the 
United States 
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in an amount exceeding $5,000 on any one occasion 
shall file a report or reports in accordance with sub- 
section (b) of this section. 


Contents of filed reports 


(b) Reports required under this section shall be filed 
at such times and places, and may contain such of the 
following information and any additional information, 
in such form and in such detail, as the Secretary may 
require: 


(1) The legal capacity in which the person filing 
the report is acting with respect to the monetary 
instruments transported. 

(2) The origin, destination, and route of the 


transportation. 


(3) Where the monetary instruments are not le- 


gally and beneficially owned by the person trans- 
porting the same, or are transported for any pur- 
pose other than the use in his own behalf of the 
person transporting the same, the identities of 
the person from whom the monetary instruments 
are received, or to whom they are to be delivered, 
or both. 


(4) The amounts and types of monetary instru- 
ments transported. 


§ 1102. Forfeiture 

(a) Any monetary instruments which are in the pro- 
cess of any transportation with respect to which any 
report required to be filed under section 1101(a) of this 
title either has not been filed or contains material 
omissions or misstatements are subject to seizure and 
forfeiture to the United States. 


Pub.L. 91-508, Title II, § 233, Oct. 26, 1970, 84 Stat. 
1123. 


§ 1105. Enforcement authority 


(a) If the Secretary has reason to believe that mon- 
etury instruments are in the process of transportation 


and with respect to which a report required under sec- 


tion 1101 of this title has not been filed or contains ma- 
terial omissions or misstatements, he may apply to 
any court of competent jurisdiction for a search war- 
rant. Upon a showing of probable cause, the court may 
issue a warrant authorizing the search of any or all of 
the following: 


(1) One or more designated persons. 


(2) One or more designated or described places 


or premises. 


(3) One or more designated or described letters, 
parcels, packages, or other phvsical obiects. 
(4) One or more designated or described ve- 
hicles. 
Any application for a search warrant pursuant to this 
section shall be accompanied by allegations of fact 
supporting the application. 


(b) This section is not in derogation of the authority 
of the Secretary under any other law. 
Pub.L. 91-508, Title II, § 235, Oct. 26, 1970, 84 Stat. 
1123. 
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Regulations Involved 
31 C.F.R.§ 103 
Subpart B—Reports Required to Be Made 
§ 103.21 Determination by the Secretary 


The Sc-retary hereby determines that the reports 
required by this subpart have a high degree of use- 
fulness in criminal, tax, or regulatory investigations 
or proceedings. 


§ 103.23 Report of Transportation of Currency or 
Monetary Instruments 


(a) Each person who physically transports, mails, or 
ships, or causes to be physically transported, mailed or 
shipped, currency or other monetary instruments in 
an aggregate amount exceeding $5,000 on any one oc- 
casion from the United States te any place outside the 
United States, or into the United States from any 
place outside the United States, shall make a report 
thereof. A person is deemed to have caused such 
transportation, mailing or shipping when he aids, 


abets, counsels, commands, procures or requests it to 
be done by a financial institution or any other person. 
A transfer of funds through normal banking pro- 
cedures which does not involve the physical trans- 
portation of currency or monetary instruments is not 
required to be reported by this section. 


(b) Each person who receives in the United States 
currency or other monetary instruments in an aggre- 
gate amount exceeding $5,000 on any one occasion 
which have been transported, mailed, or shipped to 
such person from any place outside the United States 
with respect to which a re port has not been filed under 
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subsection (a) of this section, whether or not required 
to be filed thereunder, shall make a report thereof, 
stating the amount, the date of receipt, the form of 
monetary instruments, and the person from whom 
received. 


§ 103.25 Filing of Reports 


(b) Reports required to be filed by Section 103.23 (a) 
shall be filed at the time of entry into the United 
States or at the time of departure, mailing or shipping 
from the United States, unless otherwise directed or 
permitted by the Commissioner of Customs. They shall 
be filed with the Customs officer in charge at any Cus- 
toms port of entry or departure, or as otherwise per- 
mitted or directed by the Commissioner of Customs. If 
the currency or other monetary instruments with re- 
spect to which a report is required do not accompany a 
person entering or departing from the United States, 
such reports may be filed by mail on or before the date 
of entry, departure, mailing or shipping, with the Com- 
missioner of Customs, Attention: Currency Trans- 
portation Reports, Washington, D. C. 20226. They shall 
be on forms to be prescribed by the Secretary and all 
information called for in such forms shall be 
furnished. 


(c) Reports required to be filed by Section 103.23 (b) 
shall be filed with the Commissioner of Customs with- 


in thirty days after receipt of the currency or other 
monetary instruments. They may be filed with the 
Customs officer in charge at any port of entry or de- 
parture, or by mail addressed to the Commissioner of 


Customs, Attention: Currency Transportation Re- 
ports, Washington, D. C. 20226. They shall be on forms 
to be prescribed by the Secretary and al! information 


‘alled for in such forms shall be furnished. 


(d) Forms to be used in making the reports required 
by Sections 103.22 and 103.23 may be obtained from 
any Internal Revenue office; in addition, forms to be 
used in making the reports required by Section 103.23 
may be obtained from any office of the Bureau of 
Customs. 


3.48 Availability of Information 


The Secretary may make any information set forth 
in any reports received pursuant to this part available 
to any other department or agency of the United 
States upon the request of the head of such de 
partment or agency, made in writing and stating the 
particular information desired, the criminal. tax, or 
regulatory investigation or proceeding in connection 
with which the information is sought, and the official 
need therefor. 


§ 103.46 Enforcement 


(a) Responsibility for assuring compliance with the 
requirements of this part is delegated as follows: 


(7) to the Commissioner of Customs with respect 
to § 103.23 and § 103.48. 


(8) to the Commissioner of Internal Revenue ex- 
cept as otherwise specified in this section. 


*k KO 


§$ 105.48 Fortesture of Curve neyor Mone tary 


lustriuments 


Any currency or other monetary instruments which 
are in the process of any t’ asportation with respect 
to which a report is required under Section 103.23 are 
subject to seizure and forfeiture to the United States 
if such report has not been filed as required in Section 
103.25, or contains material omissions or mis- 
statements. The Secretary may, in his sole discretion, 
remit or mitigate any such forfeiture in whole or in 
part upon such terms and conditions as he deems 
reasonable. 


§ 103.49 Criminal Penalty 


(a) Any person who willfully violates any provision 
of this part may, upon convi tion thereof, be fined not 
more than $1,000 or be impi.soned not more than one 
year, or both. Such person may in addition, if the vio- 
lation is of any provision authorized by Title I of Pub- 
lic Law 91-508 and if the violation is committed in fur- 
therance of the commission of any violation of Federal 
law punishable by imprisonment for more than one 
year, be fined not more than $10,000 or be imprisoned 
not more than five years, or both. 


(b)} Any person who willfully violates any provision 
of Title 11 of Public Law 91-508, or of this part author- 
ized thereby, where the violation is either 


(1) committed in furtherance of the commission 
of any other violation of Federal law, or 


(2) committed as part of a pattern of illegal ac- 
tivity involving transactions exceeding $100,000 
in any twelve-month period, may, upon conviction 
thereof, be fined not more than $500,000 or be im- 
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prisoned not more than five years, or both. 


(c) Any person who knowingly makes any false, fic- 
titious or fraudulent statement or representation in 
any report required by this part may, upon conviction 
thereof, be fined not more than $10,000 or be im- 
prisoned not more than 5 years, or both. 

§103.50 Enforcement Authority with respect to 
Transportation of Currency or Monetary 
Instruments 

(a) If the Secretary has reason to believe that cur- 
rency or monetary instruments are in the process of 
transportation and with respect to which a report re- 
quired under Section 103.23 of this part has not been 
filed or contains material omissions or misstatements, 
he may apply to any court of competent jurisdiction 
for a search warrant. Upon a showing of probable 
cause, the court may issue a warrant authorizing the 
search of any or all of the following: 

(1) One or more designated persons. 

(2) One or more designated or described places, 
or premises. 

(3) One or more designated or described letters, 
parcels, packages, or other physical objects. 


(4) One or more designated or described vehi- 
cles. Any application for a search warrant pur- 
suant to this section shall be accompanied by alle- 
gations vu: fact supporting the application. 


(b) This section is not in derogation of the authority 
of the Secretary under any other law or regulation. 


§ 103.51 Effective Date 


This part shall become effective July 1, 1972. 
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